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MASTER AND THE ROSTER
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The Supreme Court recently laid to rest the proceedings enquiring into a conspiracy to threaten
the independence of the judiciary on the basis of sexual harassment allegations against the
former Chief Justice of India (CJI), Ranjan Gogoi. After two years, the proceedings remained
inconclusive.

This was a missed opportunity, for it failed to recognise that if recent experiences are anything to
go by, the threat to judicial independence comes from a source closer to home. This is the
singular power of the CJI as the Master of the Roster – i.e., the vesting of exclusive discretion in
the Chief Justice to constitute benches and allocate cases. In fact, this power lay at the heart of
the controversy surrounding the proceedings the Court has now closed. It enabled Justice Gogoi
to institute suo motu proceedings despite being an accused; label the case as a matter of
judicial independence; and preside over it.

From the standpoint of judicial independence, the Master of the Roster power makes the CJI’s
office a high stakes one. It makes the CJI the sole point of defence of the Court against
executive interference. However, this has a flip side. With the CJI as the sole Master of the
Roster, any executive seeking to influence the Supreme Court needs only a pliant CJI. In other
words, a pliant Master of the Roster carries the danger of producing a pliant Court.

This power is predicated upon the CJI’s seniority in the top court and the resultant presumption
of propriety. However, B.R. Ambedkar had forewarned the Constituent Assembly: “…after all,
the Chief Justice is a man with all the failings, all the sentiments and all the prejudices which we
as common people have”. Yet, the Supreme Court has been reluctant to dilute this power. In
Asok Pande v. Supreme Court of India (2018), a three-judge bench of the Court held that Master
of the Roster is the CJI’s exclusive power. Thereafter, a two-judge bench in Shanti Bhushan v.
Supreme Court of India (2018) rejected the plea that the Master of the Roster should be
interpreted as the collegium. Therefore, while the CJI’s other powers such as recommending
appointments to constitutional courts are shared with other senior judges, the power of Master of
the Roster is enjoyed without scrutiny.

Justice Gogoi finds himself in a unique position of being both a vocal critic of this power and also
championing its execution. Despite leveling allegations of favouritism in how CJI Dipak Misra
allocated cases, through the judges’ press conference, Justice Gogoi’s tenure as CJI did not
prove much different. Apart from hearing many sensitive cases such as Ayodhya and Rafale
himself, he also used this power to ignore conflict of interest when he presided over the
proceedings on sexual harassment allegations against him.

Reforms in the Indian judiciary have been a continuing project, mostly responding to crises of
the time. Hence, when Indira Gandhi as Prime Minister ordered punitive transfers of High Court
judges and superseded judges to appoint the CJI, the Supreme Court formulated the collegium
system in response. However, this system has failed to keep executive interferences at bay from
the Supreme Court. This is for two reasons: first, as Justice Gogoi’s case shows, there is an
attractive lure of post-retirement jobs; and second, as the privilege of Master of the Roster
shows, the CJI’s allocation of cases is an unchecked power. The continuing project of judicial
reforms should then address these two issues. A cooling-off period between retirement and a
post-retirement appointment has often been suggested as a way to deal with the first problem.
For the second, the power of Master of the Roster needs to be diversified beyond the CJI’s
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exclusive and untrammelled discretion. Whether these should vest with a larger cohort of
serving judges is an issue that invites public debate and introspection within the institution of the
Supreme Court.

Pranav Verma is an LLM candidate at the University of Cambridge
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NOT SO STELLAR IN PROTECTING PERSONAL
LIBERTY

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

A pair of recent rulings gave us a glimmer of hope that the judiciary might yet serve as a tribune
of people’s rights. The first was the acquittal of the journalist, Priya Ramani, on charges of
criminal defamation. A Delhi court, in discharging her of the accusations, recognised that a
woman’s right to dignity superseded any claims over reputation. The court also held that a
survivor of sexual harassment had the freedom to place her grievance at any point of time after
the occurrence of the event and on any platform of her choice.

The second was the grant of bail to Disha Ravi, a 22-year-old woman who was arrested in
Bengaluru and taken to New Delhi on charges of sedition. Her alleged crime: helping edit, and
sharing, a “toolkit” that was meant to lend support to protests against the Union government’s
new farm laws. In the order granting bail, the court of the additional sessions judge noted that
the prosecution had failed to produce even an iota of evidence linking Ms. Ravi to an act of
violence. It found the toolkit to be innocuous and the actions of the Delhi police, in restraining
her liberty, to be based on “propitious anticipations”. The judge was also constrained to state the
obvious: that, in a democracy, the right to dissent is fundamental.

Also read | Voicing dissent against govt does not amount to sedition: Supreme Court

In a free republic, verdicts such as these will be seen as unexceptionable. If anything, they are
attempts at undoing, at least in part, injustices wrought by the processes of the criminal justice
system. Ms. Ramani spent months on end participating in a trial, not for being a perpetrator of
any crime but for speaking out about sexual harassment at the workplace. Ms. Ravi spent 10
days in custody on the basis of evidence that the court found, at best, “scanty and sketchy”. But
these rulings are now far from routine. Indeed, on February 25, the Allahabad High Court, in
Aparna Purohit v. State of U.P., gave us a scantling of the disdain with which the higher judiciary
views issues of personal liberty.

In denying anticipatory bail to Ms. Purohit, who is the head of Amazon Prime Video’s India
Originals, which ran the web series Tandav, the High Court was effectively telling the applicant
that she deserved to be interrogated in custody for running a show that was “bound to hurt the
sentiments of the majority community”. Not that Tandav necessarily does this, but it mattered
little to the court that deriding a person’s belief is not an offence, not even under India’s
draconian blasphemy laws.

Free speech, we all recognise, is a condition of legitimate government. We also recognise that
there are limits to this right. The Constitution permits reasonable restrictions on speech on a
variety of stated grounds. Determining what is reasonable and what falls within the bounds of
those permitted limitations can sometimes be an exercise fraught with difficulty. But India’s
Parliament has never grappled, with genuine seriousness, over these questions. It has either
chosen to allow colonial-era laws to do the government’s bidding or it has legislated new rules
that do not merely err on the side of restraint as much as they treat the restriction as their chief
goal and purpose. The cases concerning Ms. Ramani, Ms. Ravi and Ms. Purohit each emanate
out a law that is categorically unconstitutional, but that has nonetheless been upheld by the
Supreme Court.

https://www.thehindu.com/news/cities/Delhi/metoo-delhi-court-quashes-mj-akbars-defamation-case-against-priya-ramani/article33860324.ece
https://www.thehindu.com/news/cities/Delhi/disha-ravi-gets-bail/article33912743.ece
https://www.thehindu.com/news/national/22-year-old-activist-disha-ravi-arrested-for-sharing-farmers-protests-toolkit-with-greta-thunberg/article33834325.ece
https://www.thehindu.com/news/national/22-year-old-activist-disha-ravi-arrested-for-sharing-farmers-protests-toolkit-with-greta-thunberg/article33834325.ece
https://www.thehindu.com/news/national/voicing-dissent-against-govt-does-not-amount-to-sedition-sc/article33978263.ece
https://www.thehindu.com/news/national/other-states/tandav-case-allahabad-hc-rejects-anticipatory-bail-plea-of-amazon-staffer/article33935505.ece
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Draconian laws foisted on people: former Supreme Court judges

Consider first criminal defamation. It ought to be self-evident that the punishment, even the very
idea of prosecution, for libellous speech is disproportionate to the offence. Criminal law does not
exist to make prosecutable acts that are essentially private in nature. By making ostensibly
slanderous talk a punishable offence, the state imposes a chilling effect on all manners of
legitimate speech. It is for this reason that almost every democratic nation of the world has
revoked laws criminalising defamation. But in India. it remains a tool for the powerful and is
routinely invoked not just by individuals and governments in positions of authority but also by
corporations looking to protect their commercial interests.

In the case of sedition, its colonial remnants are, again, plainly apparent. Although it was not a
part of Macaulay’s original draft, it was incorporated by the British government into the Indian
Penal Code with the explicit aim of repressing all forms of dissent against the regime.

Editorial | A colonial relic: On need to scrap sedition law

The offence — which carries with it the prospect of life imprisonment — is defined as any act
which “brings or attempts to bring into hatred or contempt or excites or attempts to excite
disaffection towards the Government established by law in India”. The clause also contains an
ominous explanation: the word “disaffection” includes disloyalty and all feelings of enmity.

In saving the provision from the Constitution’s demands, the Supreme Court, in 1962, read down
the offence and held that it was only seditious action that had the “tendency to disrupt public
order” that was prosecutable. Since then, in other cases, the Court has held that speech can be
criminalised only when it bears a proximate connection to disorder. But despite the imposition of
these confines, the offence of sedition continues to be weaponised to restrict even the most
inoffensive forms of dissent.

India’s blasphemy laws, Section 153A, which deals with speech that seeks to promote enmity
between different communities, and Section 295A, which criminalises speech that outrages
religious feelings, are also vestiges of colonialism. Rather than aiding in dealing with genuine
cases of hate speech, the laws permit governments to target acts that so much as offend a
person’s belief, dislodging, in the process, the very foundation of free expression.

That the Supreme Court has allowed these provisions to remain on India’s books ought to tell us
that its record in protecting personal liberty is acclaimed without reason. Every now and then,
the Court does bewail the state of affairs. In Arnab Manoranjan Goswami vs State of
Maharashtra, decided in November 2020, the Court warned against the use of the criminal law
as “a ruse for targeted harassment”. The judgment noted: “Our courts must ensure that they
continue to remain the first line of defence against the deprivation of the liberty of citizens.
Deprivation of liberty even for a single day is one day too many.” But any hope that the verdict
would augur well for the many thousands who continue to languish in jail without trial was
quickly quelled.

When those involved with the making of Tandav first approached the Supreme Court, weeks
after the verdict in Arnab Manoranjan Goswami, the Court not only refused to quash the criminal
charges against them but also offered them no interim protection against arrest.

A plaintive lament on liberty that rings hollow

What is more, when one of the show’s actors pleaded that he had simply been contracted to
play a part, he was told, “You cannot play the role of a character which hurts the religious

https://www.thehindu.com/opinion/editorial/a-colonial-relic-the-hindu-editorial-on-need-to-scrap-sedition-law/article33944951.ece
https://www.indiacode.nic.in/show-data?actid=AC_CEN_5_23_00037_186045_1523266765688&sectionId=45894&sectionno=153A&orderno=164
https://www.thehindu.com/news/national/supreme-court-grants-bail-to-arnab-goswami-two-others-in-2018-abetment-to-suicide-case/article33073472.ece
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sentiments of others.”

To be sure, as the lawyer Abhinav Sekhri has repeatedly highlighted, India’s bail jurisprudence
suffers from a systemic malaise, where the manner in which offences are classified and the
manner in which judicial discretion is vested invariably leads to arbitrary outcomes. But when
this uncertainty is coupled with the prevailing distrust — which flows from the Supreme Court —
in the values of personal liberty, of free thought and expression, what we get is a complete
erasure of the rule of law.

Suhrith Parthasarathy is an advocate practising at the Madras High Court
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ENSURING TRUST IN THE ELECTORAL PROCESS
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

The Election Commission of India has announced dates for elections to five Legislative
Assemblies. It is a matter of grave concern that the petition challenging the electoral bonds
scheme, which deals with the vexed issue of election funding, continues to languish in the
Supreme Court. The delay in adjudicating on the case filed in September 2017 is inexplicable in
light of the observation by the apex court that the matter gives rise to “weighty issues which
have a tremendous bearing on the sanctity of the electoral process in the country.”

The political system in India has traditionally been hostile to the idea of transparency in electoral
financing. Political parties have zealously opposed any examination of the linkages between
their governments’ policies and decisions, and the interests of their major donors. When the
Bharatiya Janata Party (BJP) government announced the launch of a new instrument of political
party funding to ostensibly ensure greater transparency and eliminate black money from the
system, it was hoped that the issue of anonymous financing would be squarely dealt with.
However, using the money bill route to bypass the Rajya Sabha, the government introduced
regressive amendments to laws, including the Income Tax Act of 1961, the Companies Act of
2013, and the Representation of the People Act of 1951, to introduce electoral bonds which
allow donors to anonymously donate unlimited amounts of funds to political parties.

Under the scheme, an electoral bond, issued in the nature of a promissory note, can be bought
by any Indian citizen or company incorporated in India. The scheme allows parties to receive
these bonds without the public, the Election Commission or even the Income Tax Department
knowing the identity of the donors. It has legitimised opacity and opened the floodgates for
anonymous donations to parties, dealing a severe blow to voters’ right to know. People’s ability
to track donations by big businesses and expose quid pro quo has been undermined.
Expressing its opposition to electoral bonds in the Supreme Court, the Election Commission has
contended that they will have an adverse impact on transparency in political party financing and
would make it impossible for the constitutional body to ascertain whether donations received
were in compliance with the statutory framework governing political parties.

In 2016 and 2017, amendments were made to the Foreign Contribution (Regulation) Act
(FCRA), 2010, with retrospective effect to bail out the BJP and Congress, which were found
guilty by the Delhi High Court of having received contributions from foreign sources in violation
of the FCRA. In conjunction with these amendments, which enabled Indian subsidiaries of
foreign companies to make donations to political parties, electoral bonds allow anonymous
financing by foreign entities opening Indian elections to the influence of foreign interests.

One of the stated objectives of introducing electoral bonds was to address the problem of black
money and large cash donations. Proponents of electoral bonds have argued that since bonds
can only be purchased via cheques, demand drafts, direct debit or electronic clearing, they will
stem the flow of black money. The problem with this assertion, however, is that it completely
overlooks the crux of the problem: the provision of the Income Tax Act under which political
parties were exempted from disclosing sources of donations of less than 20,000. Most parties
claimed that a majority of their income was received in denominations smaller than 20,000 thus
doing away with the requirement to disclose the source of donation. It is an open secret that
most of the anonymous donations received by parties were large cash contributions, which were
‘broken down’ and shown as multiple small donations. If the government was serious about
addressing the malaise of black money, it should have done away with the provision of non-
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disclosure of sources. Instead, amendments to the Income Tax Act in 2017 only lowered the
stipulated ceiling of anonymous contributions from 20,000 to 2,000. Creative accountants can
easily neutralise the impact of a lowered ceiling by multiplying the number of unattributed cash
donations by a factor of 10, enabling donors to continue to anonymously pump cash into the
system.

In fact, electoral bonds are likely to abet money laundering since the amendments to the
Companies Act in 2017 removed the cap of 7.5% on political contributions by a company as a
percentage of its average net profits of the preceding three years. This allows for black money to
be easily routed through shell companies to purchase electoral bonds, an apprehension also
expressed by the Election Commission. Even the Reserve Bank of India flagged serious
concerns about the electoral bonds.

The rationale given by the government for providing anonymity to donors of electoral bonds is to
allow donors to use legitimate funds to support political parties by protecting them against the
wrath of rival parties, especially the party in power. But as bonds are issued only through the
State Bank of India, it would not be difficult for the party in power to access information about the
identity of purchasers and details of bonds sold to them, and match those to deposits in political
party accounts. It is no surprise, therefore, that the lion’s share of donations through bonds have
been cornered by the BJP – it bagged 95% of bonds issued in the first tranche in March 2018
and approximately 60% of bonds sold till March 2019.

Bonds worth nearly 6,500 crore have been sold so far. They have consolidated the role of big
money in electoral politics. Information obtained under the Right to Information (RTI) Act shows
that bonds with the highest denomination value of 1 crore are the most preferred by donors and
constitute 92% of the total value of bonds sold till October 2020.

Electoral bonds militate against every known principle of transparency and lend themselves to
use by special interest groups, corporate lobbyists and foreign entities to acquire a stranglehold
on the electoral process and governance at the expense of citizens. To ensure public trust in the
electoral process, it is critical that the Supreme Court immediately adjudicates on the matter. If
bonds are to be retained as an instrument for contributing to political parties, donations must be
made transparent and parties should be obligated to file reports with the Election Commission
and other oversight bodies disclosing the names of donors and amounts received. This
information must also be placed in the public domain. These steps are necessary to safeguard
democracy and ensure that elections do not become a mere formality.

Anjali Bhardwaj and Amrita Johri are associated with the National Campaign for Peoples’ Right
to Information
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STOP INFLUX FROM MYANMAR: CENTRE
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

Strict vigil:Army personnel in Mizoram patrolling the banks of Tiau River, along the India-
Myanmar border.AFP  

The Ministry of Home Affairs (MHA) has written to the Chief Secretaries of Nagaland, Manipur,
Mizoram and Arunachal Pradesh to “take appropriate action as per law to check illegal influx
from Myanmar into India.” The directive comes weeks after the military coup and subsequent
crackdown in the neighbouring country led to several persons crossing over into India.

The Ministry said the State governments had no powers to grant “refugee status to any
foreigner” and India is not a signatory to the United Nations Refugee Convention of 1951 and its
1967 Protocol. More than a dozen people including policemen and women from Myanmar have
fled to Mizoram fearing a military crackdown.

The Tatmadaw, or Myanmar military, had taken over the country after a coup on February 1.
India and Myanmar share 1,643-km border and people on either side have familial ties.

Large-scale flow

In a letter dated March 10 to the four States and Assam Rifles, the Ministry said, “As you are
aware, there is a probability of large-scale illegal influx into Indian territory through IMB (India-
Myanmar border) due to current internal situation in Myanmar. In this regard, the MHA has
already issued an advisory Dated 25.02.2021 to Chief Secretaries of Mizoram, Nagaland,
Manipur and Arunachal Pradesh and also to Border Guarding Force(BGF) along IMB (Assam
Rifles) to stay, alert and take appropriate action to prevent a possible influx into Indian territory.”

The letter stated that it has been reported that “illegal influx from Myanmar has started.”

It recalled the guidelines addressed to all States on August 8, 2017 “wherein instructions were
issued to sensitize all law enforcement and intelligence agencies for taking prompt steps in
identifying the-illegal migrants and initiate the deportation processes expeditiously and without
delay.” It also mentioned another set of guidelines to States sent on February 28, 2018 “advising
them to sensitize the law enforcement and intelligence agencies for taking appropriate prompt
steps for identifying illegal migrants, their restrictions to specific locations as per provisions of
law, capturing their biographic and biometric particulars, cancellation of fake Indian documents
and legal proceedings including initiation of deportation proceedings as per provisions of law.”
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BILL TO DEFINE DELHI L-G’S POWERS MOVED IN LS
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

Lieutenant Governor of Delhi Anil Baijal.  

The Ministry of Home Affairs (MHA) moved a Bill in the Lok Sabha on Monday in which it
proposed that the “government” in the National Capital Territory of Delhi means the Lieutenant-
Governor of Delhi.

The Bill gives discretionary powers to the L-G even in matters where the Legislative Assembly of
Delhi is empowered to make laws.

The proposed legislation also seeks to ensure that the L-G is “necessarily granted an
opportunity” to give her/his opinion before any decision taken by the Council of Ministers (or the
Delhi Cabinet) is implemented.

Delhi is a Union Territory with a legislature and it came into being in 1991 under Article 239AA of
the Constitution inserted by the Constitution (Sixty-ninth Amendment) Act, 1991. As per the
existing Act, the Legislative Assembly of Delhi has the power to make laws in all matters except
public order, police and land.

Administrative matters

The Aam Aadmi Party-led Delhi government has on many occasions challenged the BJP-ruled
Central government regarding administrative matters in the Capital.

The Government of National Capital Territory of Delhi (Amendment) Bill, 2021, was introduced in
the Lok Sabha on Monday by Union Minister of State for Home G. Kishan Reddy.

The Bill proposes to amend Sections 21, 24, 33 and 44 of the 1991 Act.

The MHA’s statement on “objects and reasons” of the Bill stated that Section 44 of the 1991 Act
deals with conduct of business and there is no structural mechanism for effective time-bound
implementation of the said section. “Further, there is no clarity as to what proposal or matters
are required to be submitted to Lieutenant Governor before issuing order thereon,” the
statement said.

Section 44 of the 1991 Act says that all executive actions of the L-G, whether taken on the
advice of his Ministers or otherwise, shall be expressed to be taken in the name of the L-G.
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POLL POSITION: ON SC ORDER ON LOCAL BODY
ELECTIONS
Relevant for: Indian Polity | Topic: Devolution of Powers & Finances up to Local Levels and Challenges therein -

Panchayats & Municipalities

Even though more than a quarter century has elapsed since the Constitution was amended to
make urban and rural local bodies a self-contained third tier of governance, it is often agreed by
experts that there is inadequate devolution of powers to them. This may somewhat explain their
relative lack of autonomy. However, an entirely different facet of the way these local bodies
function is that the manner in which their representatives are elected is often beset by
controversies. Local polls are often marred by violence, and charges of arbitrary delimitation and
reservation of wards. A key factor in any local body polls being conducted in a free and fair
manner is the extent to which the State Election Commissioner, the authority that supervises the
elections, is independent and autonomous. Unfortunately, most regimes in the States appoint
senior bureaucrats from among their favourites to this office. In practice, SECs frequently face
charges of being partisan. Routine exercises such as delimiting wards, rotating the wards
reserved for women and Scheduled Castes and fixing dates for the elections become mired in
controversy as a result, as the Opposition tends to believe that the exercise is being done with
the ruling party’s interest in mind. Even though this cannot be generalised in respect of all States
and all those manning the position, it is undeniable that SECs do not seem to enjoy the
confidence of political parties and the public to the same extent as the Election Commission of
India as far as their independence is concerned.

It is in this backdrop that the Supreme Court’s judgment declaring that a State Election
Commissioner should be someone completely independent of the State government acquires
salience. It has described the Goa government’s action in asking its Law Secretary to hold
additional charge as SEC as a “mockery of the Constitutional mandate”. By invoking its
extraordinary power under Article 142 of the Constitution, the Court has asked all SECs who are
under the direct control of the respective State governments to step down from their posts. In
practice, most States appoint retired bureaucrats as SECs. Whether the apex court’s decision
would have a bearing on those who are no more serving State governments remains to be seen.
However, it is clear that these governments will now have to find a way to appoint to the office
only those who are truly independent and not beholden to it in any manner. The verdict will help
secure the independence of SECs in the future. More significantly, the Court has boosted the
power of the election watchdog by holding that it is open to the SECs to countermand any
infractions of the law made by the State government in the course of preparing for local body
polls. Regimes in the States would have to wake up to the reality that they cannot always control
the local body polls as in the past.
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COME OUT WITH ‘RULE CURVE’ FOR MULLAPERIYAR:
SC

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Contentious spot:Tamil Nadu blamed Kerala for delaying the finalisation of the ‘rule curve’ for
the 123-year-old dam.  

The Supreme Court on Tuesday said the Tamil Nadu Chief Secretary will be “personally
responsible” and “appropriate action” will be taken on failure to give information on the ‘rule
curve’ for the Mullaperiyar dam to the Supreme Court-appointed Supervisory Committee.

The ‘rule curve’ in a dam decides the fluctuating storage levels in a reservoir. The gate opening
schedule of a dam is based on the ‘rule curve’. It is part of the “core safety” mechanism in a
dam.

After a nearly day-long hearing, a Bench led by Justice A.M. Khanwilkar directed the
Supervisory Committee to issue directions or take steps to address the three core safety issues
— the monitoring and performance of the instrumentation of the dam, finalising the ‘rule curve’
and fixing the gate operating schedule — and submit a compliance report in four weeks.

“We find that the three core issues are directly concerned with the safety of the dam and will
have a cascading effect on persons residing in the nearby areas,” the court noted.

T.N. blames Kerala

During the high-voltage hearing, the Tamil Nadu government blamed Kerala for delaying the
finalisation of the ‘rule curve’ for the 123-year-old dam.

“Right from the beginning, Kerala has adopted an obscurantist and obstructive stand... Kerala
government is somehow not comfortable with Tamil Nadu operating the dam. Kerala has made
consistent efforts to obstruct Tamil Nadu from operating the dam. Kerala is preventing the
finalisation of the ‘rule curve’. We are not able to access data which is in their terrain. There is
no road built, the power supply has not been restored, though we had paid for it... How do we
function?” senior advocate Shekhar Naphade, for Tamil Nadu, said.

“First you give the information on the ‘rule curve’ to the Supervisory Committee... Trees and
roads do not immediately concern the safety of the dam,” Justice Khanwilkar told the Tamil
Nadu side.

‘No politics’

The Kerala government, represented by senior advocate Jaideep Gupta, has accused Tamil
Nadu of adopting an “obsolete” gate operation schedule dating back to 1939.

However, the court sharply intervened to stop Kerala from making any politically-coloured
statements in court. Justice Khanwilkar said the court was not the place to make political
speeches to the masses. “Local politics between States should not be played out in the
Supreme Court,” Justice Khanwilkar remarked.
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The court was hearing a petition filed by Dr. Joe Joseph and the office-bearers of the
Kothamangalam block panchayat in Kerala, expressing their apprehensions about the lack of
proper supervision of water levels in the dam located along the Periyar tiger reserve.

“Meetings are held just for attendance. The instrumentation scheme, safety mechanism, etc.,
have not been finalised for the past six years. The sub-committee was formed by the
Supervisory Committee without informing the Supreme Court... We are seeking a continuous
mandamus from the Supreme Court to control and monitor the work of the Supervisory
Committee,” senior advocate Gopakumaran, representing the petitioners, said.

The court listed the case for hearing on April 22.
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HC WANTS END TO POSTINGS FOR MONEY
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

In an unprecedented order, the High Court of Karnataka has urged the Chief Justice to initiate
suo motu proceedings against the State government to put an end to the “pernicious practice” of
posting officers “for monetary considerations and reasons other than public interest”.

A Bench of Justice R. Devdas passed the order on March 15 taking note of “high-handedness”
of the tahsildar and the assistant commissioner (AC) of Bengaluru South taluk, who acted
contrary to the law even when an issue related to grant of a parcel of land, value of which is
worth several crores of rupees, was sub judice before the High Court.“This court should take
judicial notice of the fact that such high-handed action on the part of the respondent-authorities
[tahsildar and AC] could not have happened if the authorities were sensitive enough about their
powers and functions,” the court observed.

“The obvious disregard may have been occasioned due to the fact that postings are given to
such sensitive offices, not on merits or with public interest in mind,” the court observed.

“It is obvious that the respondent-authorities are fearless of the consequences of being in
conflict with the law. Such officers are emboldened by the fact that they are protected by the
government.”

Plum postings

Pointing out that “every now and then the citizens of this State are given to understand that plum
postings are assigned for monetary considerations,” the court said, “Such news and information
are published in national newspapers, magazines, television channels and social media.”

“Such allegations are even levelled by the Opposition leaders and social activists; and cutting
across all political parties that have formed the government, [such] allegations are levelled
against the heads of the departments, Ministers and Chief Minister.”

The court also observed that “there cannot be two views that if an officer shells out money to get
a plum posting, he would employ every means possible to recover the money he has invested
and make every effort to make money for future needs and therefore, this forms the vicious
circle of corruption.”

“Time has come when this court has to step in to find out the truth of the fact and direct the State
to put in place regulations to check the tentacles of corruption from taking stranglehold of the
society. Therefore, this court would urge that the Chief Justice may take note of the observations
and take up suo motu proceedings against the State government to put an end to the pernicious
practice,” observed Mr. Justice Devdas in his order.

Chequered history

The land, measuring around 1 acre 30 guntas in Doddathoguru in Bengaluru South taluk, was
sold in 2001 by a person to whom it was granted by the government. Later, it was divided into
sites, changed many hands, and several large constructions were put up.

However, the land has witnessed a chequered history of litigations since 2005 before the
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Revenue authorities and the court.

The AC and the tahsildar in February 2020, in the guise of violation of provisions of the
Karnataka Scheduled Castes and Scheduled Tribes (Prohibition of Transfer of Certain Lands)
Act, 1978, had hastily demolished several buildings acting on an application made by one M.
Muniraju who was claiming ownership alleging that parcels of land were sold using fabricated
documents.

The court observed that the records “clearly betrays the conspiracy and consorted effort” made
by AC M.G. Shivanna and tahsildar Shivappa Lamani along with Mr. Muniraju in “defrauding the
petitioners”, Jayamma and others, even when the litigation on the land was pending before the
High Court.

The court directed the government to enter its remarks in the service records of both the officers
and hold an inquiry against them. The court allowed the petitioners to move the civil court to
seek compensation for the damages caused to their properties while directing both the officers
to pay cost of Rs. 10,000 each to each of the petitioners.
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SC STAYS ORDER BARRING TEACHERS AS
CONTESTANTS

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court on Thursday stayed a Kerala High Court decision barring aided school
teachers and non-teaching staff from contesting Assembly elections or engaging in political
activities.

A Bench led by Chief Justice of India Sharad A. Bobde issued notice to the Kerala government
while staying the High Court verdict in February. The High Court had declared Section 2 (IV) of
the Legislative Assembly (Removal of Disqualifications) Act of 1951, which allowed aided school
teachers to become legislators, as unconstitutional.

Petitioners in the High Court had challenged the 1951 law, saying their participation in politics
would affect the quality of education. They had argued in the HC that since Kerala Government
Servants Conduct Rules prohibits government school teachers from taking part in political
activities, the rule should extend to aided school teachers also.

The government had however contended in the High Court that as per a government order
issued in 1967, the teachers of aided schools had political rights. There were no Rules or Act
prohibiting them from not participating in political activities or contesting polls.
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KARNATAKA TO MOVE SC ON TAMIL NADU’S
CAUVERY SCHEME
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

Ministers Basavaraj Bommai and Jagadish Shetttar during the Legislative Assembly session in
Bengaluru on Thursday.  

Karnataka will soon approach Supreme Court with an original suit against Tamil Nadu’s decision
to unilaterally go ahead with the Cauvery-Vellaru-Vaigai-Gundar link project to utilise excess
water in the Cauvery basin and transfer it to its southern districts.

Home, Law and Parliamentary Affairs Minister Basavaraj Bommai told the Legislative Council
that the State government will seek legal recourse, and that expert opinions have been taken in
this connection.

Firm stance

“We will ensure that the interest of the State is protected,” he said, in reply to a question from
Congress member M. Narayanswamy.

Mr. Bommai also said that the utilisation of surplus water requires permission of all the basin
States and that Karnataka has submitted its opposition to the Centre, and the Central Water
Commission.

No State nod

Adding to Mr. Bommai’s statement, Deputy Chief Minister Govind Karjol said that the link
scheme to which Tamil Nadu laid foundation last month did not have the approval of the State.

Earlier, Mr. Narayanswamy accused the State government of not doing enough to oppose the
project.

He pointed out that Tamil Nadu had written to the Centre, seeking funds for the project, in
January while Karnataka’s opposition to officially came on March 1 through letters to the Prime
Minister and the Union Water Resources Minister.
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DELHI UNDERMINED: THE HINDU EDITORIAL ON
CENTRE’S BID TO RUN THE NATIONAL CAPITAL
TERRITORY
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

The Centre’s Bill seeking to amend the law relating to the running of the National Capital
Territory of Delhi claims that it is aimed at giving effect to the interpretation given by the
Supreme Court judgments on Delhi’s governance structure. The proposed changes are the very
antithesis of what the Court has said. The Bill, if it becomes law, will wholly undermine the
Court’s efforts to strengthen the elected government vis-à-vis the appointed Lieutenant
Governor. The Constitution Bench verdict of July 4, 2018, said: “The Lieutenant Governor has
not been entrusted with any independent decision-making power. He has to either act on the ‘aid
and advice’ of the Council of Ministers, or he is bound to implement the decision taken by the
President on a reference being made by him.” The ‘aid and advice’ clause pertains only to
matters on which the elected Assembly has powers under the State and Concurrent Lists, but
with the exception of public order, police and land, and, wherever there are differences between
the L-G and the elected government, the former should refer the question to the President. The
Court was at pains to clarify that the power to refer “any matter” to the President did not mean
that “every matter” should be referred thus. The guiding principle was that the elected
government should not be undermined by the unelected administrator. The Bill introduced in the
Lok Sabha does violence to this interpretation.

The Bill seeks to declare that in the context of legislation passed by the Delhi Assembly, all
references to the ‘government’ would mean the “Lieutenant Governor”. Indeed, Delhi is a Union
Territory; but it is somewhat incongruous for a territory with an elected House to be declared the
sole domain of the L-G. The apex court had rightly concluded that the scheme set out in the
Constitution and the Government of National Capital Territory of Delhi Act, 1991, envisages a
collaborative structure that can be worked only through constitutional trust. The proviso to Article
239AA, which empowers the L-G to refer a difference of opinion with the Council of Ministers to
the President, does not mean that the administrator is given an opportunity to come up with a
different opinion on every decision made by the Ministry. Yet, it is precisely what the Bill
proposes to do. And it is quite incongruous that instead of Parliament identifying the matters on
which the L-G’s opinion should be sought, the Bill proposes that the L-G himself would specify
such matters. The clause that declares void any rule that empowers the Assembly or its
Committees to discuss any matter of day-to-day administration or conduct enquiries amounts to
a rollback of representative government. The ‘Union Territory’ concept is one of the many ways
in which India regulates relations between the Centre and its units. It should not be used to
subvert the basis of electoral democracy.
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From the abrogation of the special status of Jammu and Kashmir, to the landmark Ayodhya
verdict, 2019 proved to be an eventful year.
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PATRIOTISM CAN’T BE REVEALED BY A GROSS
PHYSICAL ACT: HC

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

There is no doubt that nationalism in a democracy like India is very vital but hyper and surfeit
adherence to it goes against the prosperity of our nation from all its past glory, the Madras High
Court observed on Monday. The court set aside a Judicial Magistrate’s order to register a
criminal case against certain persons in Coimbatore, who organised and participated in a
Christmas celebration, where a cake containing an icing of the national flag was cut and
consumed.

Justice N. Anand Venkatesh of the High Court wrote: “A patriot is not one who only raises the
flag, symbolises his national pride and wears it on his sleeve, but also a person who bats for
good governance. The symbolisation of national pride is not synonymous with patriotism, just
like how cutting a cake is not unpatriotic. Rig Veda asks us to let noble thoughts come to us from
every side, which reflects the Indian ethos i.e., tolerance.”

Allowing a State appeal preferred against the Magistrate’s 2017 order, the judge agreed with
Additional Advocate General C. Emilias that the act of cutting a cake with an icing of the Indian
flag on December 25, 2013 in Coimbatore would not amount to an offence under Section 2 of
the Prevention of Insults to National Honour Act of 1971.

Justice Venkatesh observed that patriotism could not be determined just by a gross physical act.
The intention behind such act would be the true test though it could be possible that sometimes
the very act itself manifests the intention behind it. In so far as the Coimbatore Christmas
celebration was concerned, the intention did not appear to be to insult the national tricolour and
instead the participants had felt proud to be a part of the nation, he added.

Referring to the national flag which people pin to their clothes during Independence Day and
Republic Day celebrations every year, the judge said those flags are not possessed forever.
Instead, “they become a part of any other wastepaper after the participants leave the venue. Will
this mean that each of the participants had insulted the flag and should be proceeded against?”
the judge asked.
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U.P., M.P. SIGN DEAL ON KEN-BETWA LINK WORK
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

New link planned:A view of the Betwa river in Bundelkhand region near Jhansi.File
PhotoMOORTHY RV  

The governments of Uttar Pradesh and Madhya Pradesh have signed an agreement that
nudges forward a long-stalled multi-crore, controversial project to link the Ken and the Betwa
rivers and irrigate the water-deficient Bundelkhand region, spread over both States, and provide
electricity.

Several obstacles have dogged the project. For one, the project will partly submerge the Panna
Tiger Reserve in Madhya Pradesh and affect the habitat of vultures and jackals. After years of
protests, however, it was finally cleared by the apex wildlife regulator, the National Board for
Wildlife, in 2016.

Monsoon blues

Then, the States were unable to come to an agreemment on how water would be shared,
particularly in the non-monsoon months.

The project involves transferring surplus water from the Ken river in Madhya Pradesh to the
Betwa river in Uttar Pradesh and irrigating 3.64 lakh hectares in the Bundelkhand region of both
States. The project involves building a 77-metre-tall and a 2-km-wide Dhaudhan dam and a 230-
km canal. Originally, this phase envisaged irrigating 6,35,661 hectares annually (3,69,881 ha in
M.P. and 2,65,780 ha in U.P.). In addition, the project was to provide 49 million cubic metres
(MCM) for drinking water supply en route .

The original project was conceived in two distinct phases but now they are learnt to be
combined. This influences how the entire scheme is funded. The Centre was originally to fund
90% of the cost (Rs. 37,611 crore in 2018) but a final decision on this is still outstanding.

However Uttar Pradesh, it is learnt, wanted a greater share of the water which Madhya Pradesh
was unwilling. This prevented the signing of an agreement on water sharing that was ready in
2018.

On Monday, the agreement was signed by both Chief Ministers in an event that Prime Minister
Narendra Modi, attended online. “This is a historic moment that is much more than the mere
signing on paper. This is to ensure that the water-starved Bundelkhand region will get water for
irrigation as well as power. ” he said in his address.

A statement from the Union Water Resources Ministry said the Daudhan dam would now irrigate
nearly 6,00,000 hectares in four districts of Madhya Pradesh alone and 2,51,000 hectares in four
districts of Uttar Pradesh. It will provide drinking water supply to 41 lakh people in Madhya
Pradesh and 21 lakh in Uttar Pradesh.

Sharing formula

In a “normal” year, Madhya Pradesh would use 2,350 MCM of water and Uttar Pradesh, 1,700
MCM. From November-May, the non-monsoon period, Madhya Pradesh would get 1,834 MCM
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and Uttar Pradesh 750. A sticking point was that Uttar Pradesh had demanded nearly 900 MCM
and Madhya Pradesh was prepared to release only 700 MCM. In steps ahead, the project needs
approval on the share of Centre and State in funding, forming a new organisation — the Ken
Betwa Link Project Authority — to execute the project and obtaining stage 2 forest clearance for
the Daudhan dam. The project is expected to be ready in eight years.
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FOREIGNERS CAN APPLY UNDER CAA AFTER RULES
ARE NOTIFIED: CENTRE

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

The Ministry of Home Affairs (MHA) on Tuesday told the Lok Sabha that “foreigners” covered
under the Citizenship (Amendment) Act (CAA), 2019, “may submit applications for grant of
Indian citizenship after appropriate rules are notified by the Central government”.

Union Minister of State for Home Nityanand Rai said in a written reply in the Lower House that
the CAA was notified on December 12, 2019 and came into force from January 10, 2020.

“The foreigners covered under this Amendment Act may submit applications for grant of Indian
citizenship after appropriate rules are notified by the Central government. The Committees on
Subordinate Legislation, Lok Sabha and Rajya Sabha have granted time up to April 9, 2021, and
July 9, 2021, respectively to frame these rules,” the reply said.

Without the rules being notified, the Act remains ineffective.

The CAA is one of the major issues in poll-bound West Bengal and Assam. Union Home
Minister Amit Shah had earlier said the CAA rules will be framed after the COVID-19 vaccination
drive was concluded. The election manifesto of the BJP in West Bengal said it will be
implemented in the first State Cabinet meeting if the party came to power.

The CAA provides citizenship on the basis of religion to six undocumented non-Muslim
communities from Pakistan, Afghanistan and Bangladesh who entered India on or before
December 31, 2014.

Foreigners Tribunal

In a separate reply, the Minister said the final National Register of Indian Citizens (NRC) in
Assam had not been issued.

To a question by Congress member Abdul Khaleque in the Lok Sabha about the number of
appeals made to the Foreigners Tribunal [FT] within the stipulated 120 days by those who were
excluded from the Final NRC list, the Minister said, “Any person, not satisfied with the outcome
of the decisions of claims and objections under paragraph 7 of the Schedule to the Citizenship
(Registration of Citizens and Issue of National Identity Card) Rules, 2003 may prefer an appeal
before the designated Foreigners Tribunal within 120 days from the date of such orders.

However, the final National Register of Indian Citizens in Assam has not been issued.
Consequently, a certified copy of the rejection order has not been issued to the persons
excluded. Hence, the number of appeals made to the Foreigners Tribunal by those excluded
from the final NRC list is ‘Nil’ as on date.”
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RAJYA SABHA APPROVES BILL EMPOWERING DELHI
L-G
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

Up in arms:A video grab of Congress MPs walking out amid voting on the Government of
National Capital Territory of Delhi (Amendment) Bill in the Rajya Sabha on Wednesday.PTI  

The Rajya Sabha on Wednesday passed the Government of National Capital Territory of Delhi
(Amendment) Bill that seeks to empower the Lieutenant-Governor in Delhi. The Opposition,
including the Aam Aadmi Party and the Congress, walked out just before the Bill was put to vote
as a mark of protest. Earlier, the Biju Janata Dal, the Samajwadi Party and the YSR Congress
had walked out.

During the division of votes for adopting the motion that the Bill be taken up for consideration, 83
members voted in favour and 45 against. Union Minister of State for Home G. Kishan Reddy
said there was no political motive behind the Bill and it was brought only to clear the ambiguities.

The Bill states that the government in the national capital territory of Delhi means the
“Lieutenant-Governor”. The legislation says the L-G is “necessarily granted an opportunity” to
give her/his opinion before any decision taken by the Council of Ministers (or the Delhi Cabinet)
is implemented.

‘No power taken away’

“When the Delhi government moved the Delhi Netaji Subhas University of Technology Bill in
2015, it said government means the L-G of Delhi, the Delhi government has already agreed to
this… Not a single power of the Delhi government is being taken away. Delhi is a Union
Territory, not a full-fledged State,” Mr. Reddy said, responding to the debate. The proceedings
saw vociferous protest by the Opposition members with the TMC and AAP accusing the
government of “killing democracy”. The House was adjourned twice.

Sanjay Singh of AAP said the Bill was akin to dismissing an elected government.

“Will you pass a Bill that gives all powers to the President of India? You are smothering an
elected government. This Bill is akin to dismissing the government. We denied you nine
stadiums to turn them into jails for farmers. This Bill is a revenge for that... The BJP has lost
elections to [Arvind] Kejriwal twice and so it is targeting his government,” Mr. Singh said.

Abhishek Manu Singhvi of the Congress said the Bill was unconstitutional. He said the Supreme
Court judgment had stated that the “L-G of the State has more of an advisory role.” He said the
powers of the Delhi Assembly were being diluted systematically.
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SC FLAGS CONCERN OVER ELECTORAL BONDS’
MISUSE

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Mr. Venugopal, appearing for the government, said only parties registered under the
Representation of the People Act could receive donations through electoral bonds, and that they
should not have secured less than 1% of the votes polled in the previous elections.

The court said it did not want to “get into politics” nor were its comments aimed at any particular
party.

The exchange came during a virtual court hearing of an application filed by the Association for
Democratic Reforms, represented by advocate Prashant Bhushan, to stay the sale of electoral
bonds scheduled between April 1 and April 10, prior to the crucial Assembly elections in five
States, including West Bengal and Tamil Nadu. “Electoral bonds scheme introduces anonymity
in political donations. The sale of bonds in April should be stopped,” Mr. Bhushan urged.

Mr. Venugopal said the sale was announced after getting permission from the Election
Commission of India. “The Election Commission is supporting electoral bonds or we will go back
to the pre-existing situation of donations coming in by cash,” senior advocate Rakesh Dwivedi,
for the poll body, said.

Chief Justice Bobde then asked whether the purchasers of electoral bonds disclosed whether
the money paid was black or white. “When a businessman goes and buys bonds, does he have
to disclose whether he purchases them with white or black money? Does he have to pay tax?”
the Chief Justice asked Mr. Venugopal.

“Buyers have to use white money. The purchase is through bank drafts, cheques or electronic
transfer,” Mr. Venugopal replied.

But Mr. Bhushan intervened to submit that though the original purchase of bonds could be done
using white money, somebody could anonymously re-purchase the bonds from the original
buyer and drop it at a political party office with anyone none the wiser. “Nobody will know who
purchased the bonds from the original buyer. The scheme facilitates kickbacks,” Mr. Bhushan
argued.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



Page 35

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2021-03-26

SC SUGGESTS POSTING RETIRED JUDGES TO CLEAR
BACKLOG IN HCS

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court on Thursday pushed for the appointment of retired judges to battle
pendency of cases in High Courts.

A Bench led by Chief Justice of India Sharad A. Bobde said retired judges could be chosen on
the basis of their expertise in a particular field of dispute and allowed to retire once the pendency
in that zone of law was over.

Several problems

“There are suits pending in chartered courts, and in North India, some courts have cases
pending for 30 years... there are all kinds of problems,” Chief Justice Bobde said at a virtual
hearing of a petition filed by NGO, Lok Prahari, on the mounting backlog.

The Bench said retired judges who had handled certain disputes and fields of law for over 15
years could deal with them faster if brought back into harness as ad-hoc judges.

The court said the appointment of ad-hoc judges would not be a threat to the services of other
judges. “Ad-hoc judges will be treated as the junior most,” Chief Justice Bobde said.

The Chief Justice said the appointment of ad-hoc judges was provided for in the Constitution
under Article 224A. Under the Article, the Chief Justice of a High Court for any State may at any
time, with the previous consent of the President, request any person who has held the office of
judge of that court or of any other High Court to sit and act as a judge of the High Court for that
State.

The court orally outlined prospective guidelines for the appointment and functioning of an ad hoc
judge. “If in a particular jurisdiction, the pendency goes beyond a certain limit, say eight or 10
years, the Chief Justice may appoint a certain [retired] judge with expertise in those fields of
laws as an ad hoc judge.

The next hearing is scheduled for April 8.
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HERE IS WHY THE ELECTORAL BONDS SCHEME
MUST GO

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

The Supreme Court, after a brief hearing on March 24, reserved orders on the question of
whether or not to stay the electoral bond scheme, ahead of the upcoming State elections. For
the last three years, electoral bonds have been the dominant method of political party funding in
India. In their design and operation, they allow for limitless and anonymous corporate donations
to political parties. For this reason, they are deeply destructive of democracy, and violate core
principles of the Indian Constitution.

If democracy means anything, it must mean this: when citizens cast their votes for the people
who will represent them in Parliament, they have the right to do so on the basis of full and
complete information. And there is no piece of information more important than the knowledge of
who funds political parties. Across democratic societies, and through time, it has been proven
beyond doubt that money is the most effective way of buying policy, of engaging in regulatory
capture, and of skewing the playing field in one’s own favour. This is enabled to a far greater
degree when citizens are in the dark about the source of money: it is then impossible to ever
know — or assess — whether a government policy is nothing more than a quid pro quo to
benefit its funders. The Indian Supreme Court has long held — and rightly so — that the “right to
know”, especially in the context of elections, is an integral part of the right to freedom of
expression under the Indian Constitution. By keeping this knowledge from citizens and voters,
the electoral bonds scheme violates fundamental tenets of our democracy.

It is equally important that if a democracy is to thrive, the role of money in influencing politics
ought to be limited. In many advanced countries, for example, elections are funded publicly, and
principles of parity ensure that there is not too great a resource gap between the ruling party and
the opposition. The purpose of this is to guarantee a somewhat level playing field, so that
elections are a battle of ideas, and not vastly unequal contests where one side’s superior
resources enable it to overwhelm the other. For this reason, in most countries where elections
are not publicly funded, there are caps or limits on financial contributions to political parties.

The electoral bonds scheme, however, removes all pre-existing limits on political donations, and
effectively allows well-resourced corporations to buy politicians by paying immense sums of
money. This defeats the entire purpose of democracy, which as B.R. Ambedkar memorably
pointed out, was not just to guarantee one person, one vote, but one vote one value.

However, not only do electoral bonds violate basic democratic principles by allowing limitless
and anonymous donations to political parties, they do so asymmetrically. Since the donations
are routed through the State Bank of India, it is possible for the government to find out who is
donating to which party, but not for the political opposition to know. This, in turn, means that
every donor is aware that the central government can trace their donations back to them. Given
India’s long-standing misuse of investigative agencies by whichever government occupies power
at the Centre, this becomes a very effective way to squeeze donations to rival political parties,
while filling the coffers of the incumbent ruling party. Statistics bear this out: while we do not
know who has donated to whom, we do know that a vast majority of the immensely vast sums
donated through multiple electoral cycles over the last three years, have gone to the ruling party,
i.e. the Bharatiya Janata Party.
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The government has attempted to justify the electoral bonds scheme by arguing that its purpose
is to prevent the flow of black money into elections. The journalist Nitin Sethi has already
debunked this rationale in a detailed 10-part investigative report, which has also highlighted
reservations within the government as well as by the Election Commission of India to the
electoral bonds scheme. That apart, this justification falls apart under the most basic scrutiny: it
is entirely unclear what preventing black money has to do with donor anonymity, making
donations limitless, and leaving citizens in the dark. Indeed, as the electoral bonds scheme
allows even foreign donations to political parties (which can often be made through shell
companies) the prospects of institutional corruption (including by foreign sources) increases with
the electoral bonds scheme, instead of decreasing.

It is important to be clear that the objections to the electoral bonds scheme, highlighted above,
are not objections rooted in political morality, or in public policy. They are constitutional
objections. The right to know has long been enshrined as a part of the right to freedom of
expression; furthermore, uncapping political donations and introducing a structural bias into the
form of the donations violate both the guarantee of equality before law, as well as being
manifestly arbitrary.

This brings us to the all-important role of the courts. One of the most critical functions of an
independent judiciary in a functioning democracy is to referee the fundamentals of the
democratic process. Governments derive their legitimacy from elections, and it is elections that
grant governments the mandate to pursue their policy goals, without undue interference from
courts. However, for just that reason, it is of vital importance that the process that leads up to the
formation of the government be policed with particular vigilance, as any taint at that stage will
taint all that follows. In other words, the electoral legitimacy of the government is questionable if
the electoral process has become questionable. And since the government itself cannot — in
good faith — regulate the process that it itself is subject to every five years, the courts remain
the only independent body that can adequately umpire and enforce the ground rules of
democracy.

It is for this reason that courts must be particularly sensitive to and cognisant of laws and rules
that seek to skew the democratic process and the level playing field, and that seek to entrench
one-party rule over multi-party democracy. There is little doubt that in intent and in effect, the
electoral bonds scheme is guilty of both. Thus, it deserves to be struck down by the courts as
unconstitutional.

In this regard, the conduct of the Supreme Court so far has been disappointing. The petition
challenging the constitutional validity of the electoral bonds scheme was filed in 2018. The case,
which is absolutely vital to the future health of Indian democracy, has been left unheard for three
years. The Supreme Court’s inaction in this case is not neutral: it directly benefits the ruling party
which as we have seen, has received a vast bulk of electoral bond funding through the multiple
State and one general election since 2018, and creates a continuing distortion of democracy. It
is a matter of some optimism that a start was finally made when the Court heard the application
for stay before this round of elections. One can only hope that the Court will stay the scheme so
that it does not further distort the coming round of elections, and then proceed to hear and
decide the full case, in short order.

Gautam Bhatia is a Delhi-based lawyer
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NO ‘IRON CURTAINS’ AROUND ELECTORAL BONDS,
SAYS SC

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

A “little effort” will go a long way in piercing the veil of secrecy about electoral bonds, the
Supreme Court said in an order on Friday.

“All that is required is a little more effort to cull out such information from both sides (purchaser
of bond and political party) and do some ‘match the following’. Therefore, it is not as though the
operations under the scheme are behind iron curtains incapable of being pierced,” a three-judge
Bench of Chief Justices S.A. Bobde, Justices A.S. Bopanna and V. Ramasubramanian said.

Apprehensions allayed

The court dealt with apprehensions that corporate houses, domestic and foreign, could
anonymously contribute hefty amounts to parties and have a stranglehold over electoral politics.

The court said money spent by companies could be easily traced online on the website of the
Ministry of Corporate Affairs.

Banking channels

“They can also be obtained in physical form from the Registrar of Companies upon payment of
prescribed fee. Since the scheme mandates political parties to file audited statement of accounts
and also since the Companies Act requires financial statements of registered companies to be
filed with the Registrar of Companies, the purchase as well as encashment of the bonds,
happening only through banking channels, is always reflected in documents that eventually
come to the public domain,” the court noted.
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OPACITY RULES: THE HINDU EDITORIAL ON HOW
ELECTORAL BONDS UNDERMINES VOTERS’ RIGHT TO
KNOW ABOUT POLITICAL FUNDING

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

The reasons given by the Supreme Court for not staying the issuance of electoral bonds are
unconvincing. A Bench headed by the Chief Justice of India, Justice S.A. Bobde, has said there
is no justification for staying the scheme as electoral bonds have been released in 2018, 2019
and 2020 without any legal impediment; and that “certain safeguards” have been provided in the
Court’s interim order of April 12, 2019. The Court ought to have considered that when the earlier
order was passed, the time available was deemed to be too limited for an in-depth hearing. An
order favouring the continuance of the scheme cannot be repeated year after year. The portion
of the 2019 order asking political parties to submit to the Election Commission in a sealed cover
all details of the anonymous contributions received through electoral bonds was meant to avoid
tilting the balance in favour of either side until the matter was heard in detail. It was also
underscored then that “weighty issues which have a tremendous bearing on the sanctity of the
electoral process in the country” were involved. In this context, it defies logic for the Court to
maintain that no interim stay is necessary while not giving any indication when it will take up the
case for final disposal. The latest order also fails to note that the submission of contribution
particulars by political parties was a one-time arrangement. There is nothing to suggest that it
applies to subsequent tranches of the sale of electoral bonds. Therefore, to describe it as a
‘safeguard’ has little meaning.

The problem with taking up only applications for stay is that vital constitutional issues do not fall
under the zone of consideration. The infirmity in the electoral bonds scheme is not, as the Court
seems to suggest, limited to ‘black money’ being used to fund parties. It has laboured to point
out that the scheme works solely through banking channels and can be utilised only with KYC-
compliant entities. However, the crux of the issue is the anonymity given to corporate donors in
combination with the absence of any ceiling. This means that the right to know of voters,
recognised as a constitutional right in past rulings, is abridged. Further, the link between
contributions and policy-making remains impenetrable to the citizen. Any number of shell
companies can be created, and their bank accounts used for making anonymous contributions.
The claim that the veil of anonymity can be pierced with a little effort by matching the audited
accounts of parties with the statutory filings of companies is quite way off the mark. Parties
declare a cumulative figure of amounts received through the bonds. No inference can be drawn
by a company’s disclosure of its total contribution to one or more political parties. It is time the
Court recognised that the electoral bonds scheme, by its very nature, undermines the voters’
right to know.

Please enter a valid email address.

From the abrogation of the special status of Jammu and Kashmir, to the landmark Ayodhya
verdict, 2019 proved to be an eventful year.
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THE NEEDLESS RESURRECTION OF A BURIED ISSUE
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

On November 9, 2019, the Constitution Bench of the Supreme Court gave its judgment in M.
Siddiq v. Mahant Suresh Das, which is known as the Ram Janmabhoomi temple case. The
Bench comprised Chief Justice Ranjan Gogoi and Justices S.A. Bobde, D.Y. Chandrachud,
Ashok Bhushan and S. Abdul Nazeer. The record does not show who the author of the judgment
was, so all the five judges can be said to have authored it. The judgment is an unequivocal
expression of approval of The Places of Worship (Special Provisions) Act, 1991. The Preamble
of the Act reads: “An act to prohibit conversion of any place of worship and to provide for the
maintenance of the religious character of any place of worship as it existed on the 15th day of
August, 1947, and for matters connected therewith or incidental thereto.” Section 5 expressly
exempts Ram Janmabhumi-Babri Masjid, situated in Ayodhya, from the Act.

After analysing the Act, the Supreme Court said: “The law imposes two unwavering and
mandatory norms: (i) A bar is imposed by Section 3 on the conversion of a place of worship of
any religious denomination or a section of a denomination into a place of worship either of a
different section of the same religious denomination or of a distinct religious denomination. The
expression ‘place of worship’ is defined in the broadest possible terms to cover places of public
religious worship of all religions and denominations and; (ii) The law preserves the religious
character of every place of worship as it existed on 15 August 1947. Towards achieving this
purpose, it provides for the abatement of suits and legal proceedings with respect to the
conversion of the religious character of any place of worship existing on 15 August 1947.”

Timeline: Babri Masjid-Ram Janmabhoomi dispute

The court said that the Places of Worship Act “protects and secures the fundamental values of
the Constitution.” It further said, “The law addresses itself to the State as much as to every
citizen of the nation. Its norms bind those who govern the affairs of the nation at every level.
Those norms implement the Fundamental Duties under Article 51A and are hence positive
mandates to every citizen as well.”

The court also emphatically held that “the Places of Worship Act is intrinsically related to the
obligations of a secular state. It reflects the commitment of India to the equality of all religions.
Above all, the Places of Worship Act is an affirmation of the solemn duty which was cast upon
the State to preserve and protect the equality of all faiths as an essential constitutional value, a
norm which has the status of being a basic feature of the Constitution.”

The court more pithily stated: “Historical wrongs cannot be remedied by the people taking the
law in their own hands. In preserving the character of places of public worship, Parliament has
mandated in no uncertain terms that history and its wrongs shall not be used as instruments to
oppress the present and the future.”

The Hindu Explains | What is the debate around the Places of Worship Act all about?

The court took serious exception to the judgment of Justice D.V. Sharma of the Allahabad High
Court wherein he had held, “Places of Worship (Special Provisions) Act, 1991 does not debar
those cases where declaration is sought for a period prior to the Act came into force or for
enforcement of right which was recognised before coming into force of the Act.” The Supreme
Court declared that this is directly contrary to Section 4 of the Act.

https://www.thehindu.com/news/resources/full-text-of-ayodhya-verdict/article29929786.ece
https://www.thehindu.com/news/national/what-does-the-places-of-worship-act-protect/article29993190.ece
https://www.thehindu.com/news/national/ayodhya-land-exempted-in-places-of-worship-special-provisions-act-supreme-court/article29956051.ece
https://www.thehindu.com/news/national/ayodhya-land-exempted-in-places-of-worship-special-provisions-act-supreme-court/article29956051.ece
https://www.thehindu.com/news/national/the-hindu-explains-what-is-the-debate-around-the-places-of-worship-act-all-about/article34120018.ece
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Despite the fact that Ram Janmabhoomi-Babri Masjid was exempted from the Act, the Supreme
Court expressed its anguish. It said, “On 6 December 1992, the structure of the mosque was
brought down and the mosque was destroyed... The destruction of the mosque and the
obliteration of the Islamic structure was an egregious violation of the rule of law.”

Yet, on March 12, 2021, the Supreme Court issued notice to the Central government on a
petition that was filed challenging the validity of certain provisions of the 1991 Act. The petition
seeks setting aside of Sections 2, 3 and 4 of the Act on the grounds that they “validate ‘places of
worship’, illegally made by barbaric invaders.” The Bench consisted of Chief Justice S.A. Bobde
and Justice A.S. Bopanna.

The petition is founded, inter alia, on the basis that, “From 1192-1947, the invaders not only
damaged destroyed desecrated the places of worship and pilgrimage depicting Indian culture
from north to south, east to west but also occupied the same under military power. Therefore, S.
4 is a serious jolt on the cultural and religious heritage of India.”

Also read | Centre must reaffirm 1991 Act on places of worship: CPI(M)

The Supreme Court’s order on issuing notice on this petition is deeply disturbing on many
counts. Every argument being raised now was repelled by the five judges in their binding
judgment in M. Siddiq v. Mahant Suresh Das.

Freedom of religion is guaranteed to all citizens under Articles 25 and 26 of the Constitution. The
framers of our Constitution debated these Articles extensively. Tajamul Husain said, “As I said,
religion is between oneself and his God. Then, honestly profess religion and practise it at home.
Do not demonstrate it for the sake of propagating... If you start propagating religion in this
country, you will become a nuisance to others... I submit, Sir, that this is a secular State, and a
secular state should not have anything to do with religion. So I would request you to leave me
alone, to practise and profess my own religion privately.”

Lokanath Misra strongly objected to the right to propagate religion by saying, “Sir, We have
declared the State to be a Secular State. For obvious and for good reasons we have so
declared...” H. V. Kamath warned, “...because Asoka adopted Buddhism as the State religion,
there developed some sort of internecine feud between the Hindus and Buddhists, which
ultimately led to the overthrow and the banishment of Buddhism from India. Therefore, it is clear
to my mind that if a State identifies itself with any particular religion, there will be rift within the
State.”

Also read | 3rd plea in Mathura court seeking removal of Shahi Idgah mosque near Lord Krishna
birthplace

Pandit Lakshmi Kanta Maitra said, “By secular State, as I understand it, is meant that the State
is not going to make any discrimination whatsoever on the ground of religion or community
against any person professing any particular form of religious faith... The great Swami
Vivekananda used to say that India is respected and revered all over the world because of her
rich spiritual heritage.”

T.T. Krishnamachari laid emphasis on the fact that “a new government and the new Constitution
have to take things as they are, and unless the status quo has something which offends all ideas
of decency, all ideas of equity and all ideas of justice, its continuance has to be provided for in
the Constitution so that people who are coming under the regime of a new government may feel
that the change is not a change for the worse.”

https://www.thehindu.com/news/national/centre-must-reaffirm-1991-act-on-places-of-worship-cpim/article34061283.ece
https://www.thehindu.com/news/national/other-states/3rd-plea-in-mathura-court-seeking-removal-of-shahi-idgah-mosque-near-lord-krishna-birthplace/article33417499.ece
https://www.thehindu.com/news/national/other-states/3rd-plea-in-mathura-court-seeking-removal-of-shahi-idgah-mosque-near-lord-krishna-birthplace/article33417499.ece
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The 1991 law was enacted to assuage the feelings of the Hindus who had been seeking Ram
Janmabhoomi for a long, long time and to reassure Muslims that other places of their worship
existing on August 15, 1947 shall be protected. The court rightly gave a quietus to this burning
issue. Hopefully that was final.

Dushyant Dave is a Senior Advocate practising at the Supreme Court of India and is former
President of the Supreme Court Bar Association
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To reassure Indian Muslims, the PM needs to state that the govt. will not conduct an exercise
like NRC
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Source : www.thehindu.com Date : 2021-03-30

MEGA LOK ADALAT SETTLES OVER 3 LAKH PENDING
CASES IN A DAY

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Breaking its own earlier national record, the Karnataka State Legal Services Authority (KSLSA)
set a new record of settling 3,32,936 cases in a day at the mega Lok Adalat on March 27. A
record 2,63,215 cases were settled at the mega Lok Adalat on December 19, 2020.

Of the 3,32,936 cases settled, 3,13,823 were pending in courts and 19,113 are pre-litigation
cases. While Rs. 1,033 crore has been paid to litigants as compensation in cases related to land
acquisition, cheque bounce, motor vehicle accidents claims, Rs. 18.19 crore has been collected
in fine towards compounding of offences, including traffic violations.

New national record

Justice Aravind Kumar, a judge of the Karnataka HC and executive chairperson of KSLSA, told
presspersons on Monday that the KSLSA has set a new national record with the cooperation of
advocates, litigants, judicial officers and staff of trial courts, and publicity given to the adalat by
media.

A salient feature of this adalat was the settlement of 3,853 partition suits and 486 matrimonial
disputes related to payment of maintenance and child custody as main focus of the previous one
was cases related motor accident claims, cheque bounces, etc.

Amicable settlement of disputes involving a private company for a mutually agreed payment of
Rs. 21 crore and payment of Rs. 58 lakh as compensation by an insurance company to a victim
of motor vehicle accident were among the cases involving high financial stakes put to rest in the
Lok Adalat, he said.

Justice Kumar said that the Rs. 122 crore has been saved for the state exchequer in the form of
salary payable for judges and court staff due to settlement of cases on a single day. It would
have taken 1,04,231 man days for the 1,100 judges and around 6,600 court staff in the State to
dispose of these 3.13 lakh cases considering that a judge disposes an average three cases per
day, he added.
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SC LAYS DOWN TIMELINE FOR ACCIDENT
INFORMATION REPORTS

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court has directed police stations to send accident information reports to Motor
Accident Claims Tribunals and insurers within 48 hours of a road accident.

“The jurisdictional police station shall report the accident under Section 158(6) of the Motor
Vehicle Act (Section 159 post 2019 amendment) to the tribunal and insurer within first 48 hours
either over email or a dedicated website,” the Supreme Court directed.

This is part of a set of eight directions issued by the court to prevent delays in disbursement of
compensations to victims. These directions should be uniformly practised by the police, motor
accident claims tribunals and insurers across the country.

A Bench of Justices S.K. Kaul and R. Subhash Reddy ordered the Centre to launch a national
online platform, which could be operated and accessed across the country for submission of
accident reports, claims and responses to claims, etc. This would end the distress felt by victims
when accidents happened in places other than their native State.

The recent order came on a suggestion from Narasimha Vijayaraghavan and advocate Vipin
Nair, who highlighted the independent online platforms already in existence in Tamil Nadu and
Delhi for the purpose.

However, the court said every State having its own online system would hamper efficient
adjudication of claims.

Additional Solicitor General Jayant Sud, for the Centre, said the government would discuss and
report back to the court a deadline for the implementation of the national online platform. The
court scheduled a hearing on May 4 for passing further directions in this regard.
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